Vermont Medical Society

Comments on

Department of Health 

Proposed Rules on Advance Directives for Health Care

Advance Directives for Health Care Rules

VMS supports the text of the rules which cross references and closely tracks Chapter 231 of Title 18 Vermont Statutes Annotated. (V.S.A.), the chapter on Advance Directives. 

Advance Directive Form

Section 9719 of the advance directive statute sets out the requirements for rulemaking.  With respect to an advance directive form, the statute states, “The rules shall cover at least one optional form of an advance directive with an accompanying form providing an explanation of choices and responsibilities…. The commissioner shall also provide, but without the obligation to adopt a rule, optional forms for advance directives for individuals with disabilities, limited English proficiency, and cognitive translation needs.”

VMS’ strong preference would be that the optional model form or forms on the Department of Health website be able to be modified in the future without going through the formal rulemaking process.  The form attached to the proposed rules is long and several members of the group that worked on developing the form have said that they would not use the form for their organizations.   As the registry becomes operational we are likely to learn a lot about what forms people use and how well those forms work in the registry.  It seems that having a model form frozen on the registry website without the ability to change or tweak it without going through the rulemaking process would be unfortunate.  

When the Board of Medical Practice adopted its new Policy for the Use of Controlled Substances for the Treatment of Pain, with permission from two organizations, it attached as appendices model agreements for use when treating chronic pain, and a model prescription-tracking sheet for narcotics and benzodiazepines.  The policy clarifies that the sample forms and tracking sheet are not part of the policy itself, but are offered as illustrations of tools used by some physicians.  There is also a disclaimer informing physicians that they use the documents in the appendices at their own risk and should consult an attorney regarding legal matters.  A similarly flexible approach would be useful for the advance directive, POLST and DNR forms that are attached to the proposed advance directives rules.   

Because the statutory language says that the rules must “cover” not “include” an optional form, one suggestion would be to address or cover the form in the rule by including criteria for the optional advance directive form and accompanying explanation form in the rules, instead of including the complete form itself.   We recognize, however, that the Department may feel the need to include the form itself in the rule, based on its interpretation of the statutory language.  VMS would be willing to help amend the statutory language, if there was agreement that this would be helpful.  

A number of other forms were reviewed and discussed as part of the process of developing the form attached to the proposed rule. They include the VEN form, a form for the appointment of an agent only, a user-friendly form with pictures from California, and a form developed by Vermont Protection and Advocacy for their clients, primarily people with mental illness.  VMS would recommend that some or all of these forms be included on the registry website or that links directly to the forms, not the homepages of the organizations should be included, to simplify access to the forms.  Over time, it seems like the registry website will become the primary focus for people preparing and using advance directives, and it would be good to have options readily available for people to use and think about as they prepare their advance directive.  

Specific thoughts and paraphrased comments from physicians on the advance directive form:  

The form is very long and complicated, particularly for people with limited education.  The length and complexity will limit its usefulness.  In practice it may be more important to identify people with “atypical” wishes – either those with clearly terminal and incurable disease who want maximal resuscitation no matter what or those without a terminal diagnosis who feel strongly about not being started on machines, even for a trial.  The remaining emphasis should be put on having as many people as possible identify an agent in the event of incapacity.  

Some physicians believe that treatment wishes expressed out of context of a particular medical set of circumstances can prove problematic; for example an individual with a severe but completely reversible acute illness, not anticipating these circumstances, may have expressed a wish in an advance directive, not to have a treatment that is necessary to reverse his or her illness, and that he or she would have chosen if he or she had capacity.  These specifically expressed treatment wishes may contradict what the agent, family and clinicians believe to be the best course of treatment in the circumstances, and even what the patient would want assuming he or she had capacity.  At the risk of lengthening an already long form, a note could be added to the form, to inform principals of the risk of including very specific statements about treatment out of context.  Physicians noted that they find statements of values such as those expressed in items 2, 3 and 4 of Part 5 to be helpful.  

Emergency physicians are concerned about the statement of preference for or avoidance of particular facilities.  EMS protocols and Medicare payment provisions require that a patient be transferred to the nearest hospital in an emergency.  They recommend adding language to clarify that stated preferences may not be able to be honored in an emergency or for financial reasons.  Emergency physicians are also concerned that the long form will be very difficult for them to use in an emergency.  

DNR, POLST/COLST Forms

Section 9719 of the advance directive statute sets out the requirements for rulemaking.  With respect to the DNR and POLST forms it states, “The rules shall cover … the form and content of clinician orders for life sustaining treatment…a model DNR order which meets the requirements of subsection 9708(a) of this title.”   

Again VMS recommends presenting the forms as suggested or recommended model forms that meet the statutory requirements rather than mandatory forms that must be used in all circumstances and facilities and would require a rule change to modify.  Different facilities and practitioners may prefer to use different forms; forms may need to change as medicine evolves over time.  Once again if there is agreement, VMS would be willing to work to amend the legislative language, to clarify that the forms are model forms and use of the model forms is optional.   If, however, the Department of Health intends that use of these exact forms be mandatory in all facilities throughout the state, this fact should be clearly stated.  VMS does not recommend such a requirement. 

Comments on the POLST form:

VMS recommends using a model POLST form similar to the one endorsed by the Washington State Medical Association (WSMA) (attached), modified for consistency with the Vermont advance directives statute.  It is well organized and easy to use.  It includes clear instructions for reviewing and changing the form.  It is intended to be portable and to be transferred with the patient to different settings.  

The FAHC POLST form attached to the proposed rules is designed for use in a specific facility pursuant to a specific policy developed by that facility.  (A copy of the policy is attached.)   In the instructions section, the first bullet indicates that use of the POLST form “is required only when a decision has been made to use less than maximal treatment.”  The term “maximal treatment” is not defined in the form and several VMS members queried what this means.  

If the FAHC form is used, the provisions in sections 1. and 2. of the form addressing cardiopulmonary arrest should be modified for consistency with the Vermont advance directives law and the model DNR form.  Information similar to the information  included in section 3. of the FAHC form is included in parts B, C and D of the WSMA form, in a more accessible format.  

One helpful section in the FAHC form is the section allowing temporary suspension of POLST, which is useful during procedures where resuscitation may be necessary for patients.  We would recommend that this provision be included in the final version of the form.    

VMS recommends making DNR orders and POLST forms available through the registry.   

Physician comments and thoughts on the POLST form:  

An intensive care specialist found that the POLST form provided too many choices some of which appeared to be inconsistent.  In his practice, he specifies levels of support, grouping types of care in a manner that is internally consistent and makes more sense than a laundry list.   He was concerned that patients would not understand the POLST form.  

Several physicians prefer to use POLST forms rather than DNR forms because they are more specific, cover more situations and can be updated as circumstances change.  Having POLST forms be portable and able to move with patients across settings is a clear preference of physicians, and a recommendation of VMS.  Both POLST and DNR forms should be included in the registry.  

DNR orders and POLST forms should be treated like advance directives and apply from admission to admission and setting to setting without having to be renegotiated each time, although review of the relevance and applicability of the form is appropriate.  Out of hospital DNR and POLST forms should continue to apply, after review, in hospital and nursing home settings.  Patients often complain to their physicians about repeated discussions.  It would be preferable for the order to have a place to indicate review and updating, like Part G of the WSMA POLST form.  

If the Department of Health wishes to develop its own POLST form, VMS would be happy to provide feedback.  

DNR Identification

VMS supports use of DNR bracelets in many cases because they are clear and visible to EMS personnel.  There are, however, patients who may not want to wear bracelets and the rule should allow them to use another form of identification such as a wallet card.  

Patients should be able to continue to use a copy of the DNR order itself as a DNR identification.  Currently many patients post their orders, which are written on brightly colored paper, on their refrigerators.  While the last of the bullets describing the attributes of a bracelet system appears to continue to permit use of the order form alone without a bracelet, it should be clearly stated in a separate section that the order itself may be used as an alternative to use of the bracelet system, not as an attribute of the bracelet system.  

The last bullet describing the attributes of a bracelet system appears to require a patient to back up their bracelet with a “standardized written DNR order form.”  While patients who use bracelets will also have written documentation of their DNR order in their medical record, and may have a copy of the order at home, they should not be required to carry the order around with them in addition to wearing the bracelet.  This might defeat the purpose of having a bracelet.   

As discussed above, VMS does not recommend mandating use of one “standardized written DNR order form” statewide.   

EMS Protocols

The statutory language requires the rules to cover, “consistent statewide emergency medical standards for DNR orders and advance directives for patients in all settings.”

The proposed Emergency Medical Standards appear to apply in only limited settings, “This protocol is intended to cover patients in the health care system who have valid do-not-resuscitate (DNR) orders.  This can include patients in health care facilities or under care in an out-of-facility setting (e.g. hospice care at home).”   The rule appears not to address patients who have advance directives or DNR orders but who are not “in the health care system,” such as patients in car accidents or patients who have sudden and unexpected heart attacks, aneurysms or strokes.  

The rule also requires the EMS personnel to “verify the physician’s written order.”  While this may be reasonable if the patient is in a nursing home or hospice program, it may take too much time to track down a patient’s primary care physician, if the patient is not part of the health care system.  Does this mean that if the patient has a bracelet, or a written order on his or her refrigerator, but EMS is unable to reach the physician who wrote the order, resuscitation would be started?             

The procedure requires care other than resuscitation measures to be initiated for patients with known DNR orders.  This requirement does not address patients who may have POLST forms specifying other types of life sustaining treatments that should or should not be provided to patients.  VMS would recommend that the Emergency Medical Standards address how POLST forms will be handled by EMS personnel.  

A section at the end of the standard suggests that EMS personnel seek “on-line medical direction for circumstances not covered by this protocol.”  VMS would be interested to know more about the on-line medical direction system, how it is staffed, how it is accessed and what standards would be applied.  Would this system apply to all patients who were not “in the health care system” at the time the event requiring resuscitation occurred?    

Use of Experimental Treatments 

“The report shall assess the advisability and feasibility of including do-not-resusitate orders in the registry, and recommend how to include them, if doing so would be advisable and feasible;”

VMS supports the requirement that experimental treatments comply with federal rules for institutional review boards, investigational new drugs and other applicable laws.  

VMS suggests making a minor modification to the first sentence: “The Department of Health supports a clinician’s obligation to treat a seriously ill patient with all available modalities allowed by law, including experimental treatment, consistent with the patient’s wishes expressed through an advance directive, agent, guardian or other interested individual.”     

Thank you for considering these comments.  Prior to the hearing before the Legislative Committee on Administrative Rules, we would request a copy of other comments submitted on this rule, the Department’s written response to comments and any other materials prepared for submission to the legislative committee on administrative rules.  

If you have any questions, or if VMS can provide any assistance on these issues, please contact:

Madeleine Mongan

Vermont Medical Society

134 Main Street

P.O. Box 1457

Montpelier, VT  05602

802-223-7898

mmongan@vtmd.org
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